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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  TammyWinters("Tammy") and her husband, David Winters (" David"), filed acomplaint
inBolivar County Circuit Court against Dr. Bennie B. Wright, Jr. ("Wright™") and hisemployer,
Cleveland Clinic, P.A., Bolivar County Hospital ("BCH"), and Cincinnati Sub-Zero Products,
Inc. ("Sub-Zero") on December 8, 1995. Tammy's claim arose from an injury to her buttocks
and thighs that she claims was caused by a Sub-Zero heating blanket utilized during surgery

performed on her by Wright at BCH. Prior totrial, plaintiffs settled their claim against Sub-



Zero. Tria with the remaining defendants commenced on January 11, 1999, and ended on
January 20, 1999. Thejury foundinfavor of al threeremaining defendants, and judgment was
entered on February 1, 1999. On February 19, 1999, the trial judge denied the plaintiffs
motion for new trial and judgment notwithstanding the verdict.
FACTS

712.  Tammy was out withtwo friends shooting at cans on the bridge over the Quiver River
in Sunflower County |ate on the evening of December 12, 1994. Somehow, while reloading
her .380 caliber pistol, Tammy accidentally shot herself inthe abdomen. Her friendsmanaged
to load her into a vehicle and get her to the North Sunflower County Hospital in Ruleville,
Mississippi. The facility was not equipped to treat Tammy, and thus an ambulance took her
fromthereto BCH. Upon arrival at BCH, Tammy was taken to the emergency room. Wright,
who was not on duty that night, had been called in by the emergency room physicianto carefor
Tammy. UponWright'sarrival, Tammy had coded, but had been resuscitated by the emergency
room physician. Once she had been resuscitated, Wright ordered the nursesto give her 4,000
cc'sof fluid, whichisfour timestheamount normally givento apatient in eight hours. Further,
in order to keep Tammy alive, he ordered that she be given uncross-matched blood.

13.  Thebullet had entered her |eft side beneath her ribsand exited out thelower part of her
back causing multipleinjuries. Wright then accompanied Tammy to the operating room. Once
there, heleft to changeinto scrubsand prep for surgery. While hewasout, staff moved Tammy
from the gurney to the operating table. Glenda Morton, an operating technician that evening,
testified that when Tammy was transferred from the gurney to the tabl e that she noted that her

backside wasblue. Sheasked Wright about this, and heinformed her that Tammy wasbleeding



out and the blood was pooling in her back. Under Tammy, on the operating table, was a sterile
operating sheet. Under that, was the Blanketrol 11 blanket manufactured by Sub-Zero. This
blanket is attached to aunit which circulates water throughout the blanket. Water is heated or
cooled and pumped from the unit to the blanket. The person operating the machine sets the
desired temperature of the patient, and the machine pumps the water through the blanket
accordingly to regulate the patient's temperature. The unit stands thirty-six inchestall and is
seventeen inches wide.

4.  Christy Tolbert, the circulating nurse on the evening of Tammy'ssurgery, testified that
she turned on the Blanketrol unit that evening and that it was set at 98.6 degrees Fahrenheit.
Sheal sotestified that she checked thetemperature periodically throughout the surgery and that
she never saw it go abovetheoriginal set point. Upon cross-examination, Tolbert did notethat
during her deposition she had stated that she did not check the machine every twenty minutes,
as suggested by the unit's manual. Once Wright returned to the operating room, Tammy wason
the operating table, and the nurse anesthetist, Paul Rayfield, had hooked up his monitors and
put Tammy to sleep. Wright then draped Tammy for surgery and began the operation. Wright
testified that when he made the initial incision blood spouted from Tammy's abdomen and he
had to clamp her aortato stop the blood loss. This clamping cut off the blood supply to the
stomach, liver, small intestine, pancreas, kidneys, uterus, legs, buttocksand spleen. Oncesome
of the blood was cleared out of her abdominal cavity, Wright moved the clamp lower to get
bloodto her vital organs, but it wasstill cut off to thelower portion of her body. Following the
operation, two operating technicians and a nurse noticed the imprint of the blanket on her

backside and that her buttockswerediscolored. Those personnel that had physical contact with



Tammy prior to, during and following surgery all testified that her skin was not warm to the
touch. Further, thenurseanesthetist testified that hemonitored her temperatureduring surgery
and that it was never above normal.

5. Dueto problems Tammy suffered to her lower extremities due to insufficient blood
circulation, Wright consulted with Dr. Rodney Frothingham, a neurosurgeon, and Dr. Hugh
Gamble, avascular surgeon. After Tammy was transferred to Delta Regional Medical Center
inGreenville, Mississippi, Wright spokewith Gambletotell himwhat problems Tammy might
have. Gamble mentioned that there was something wrong with Tammy's buttocks. In Wright's
opinion the injuries to Tammy's buttocks are the result of the constriction of blood flow back
to her buttocks. When her aorta was clamped, blood flow to her buttocks was cut off. He
testifiedthat when thisoccurs, oxygen does not get to thetissue and thetissue dies. Hefurther
testified that thisis why Tammy lost some of her toes. The staff and physicians that treated
Tammy's injury to her buttocks referred to the injury as a burn. In early treatment notes,
however, it is clear that no one was certain it was aburn. Dr. Robert Love, aplastic surgeon
at Delta Regional Medical Center, noted the following in regard to Tammy'sinjury, "I cannot
confirmor deny the etiology of thislesion. It certainly hasthe appearance of aburn, although

itishyperemic.” According to Wright'stestimony, hyperemic meansthat it wasfull of blood.

6.  Tammy went through multiple skin graftsand treatment at various hospitalsdueto this
injury. Tammy and David brought suit against Wright, Cleveland Clinic, BCH, and Sub-Zero,
claiming they were responsible for her injuries and that she had been burned by the heating

blanket utilized during her surgery. Following a jury verdict for the defendants, entry of



judgment in accordance with that verdict and adenial of plaintiffs motion for anew tria or a
judgment notwithstanding the verdict, Tammy and David appedl to this Court.

STANDARD OF REVIEW

7.  Our standard for review isde novo in passing on questions of law. Miss. Farm Bureau
Cas.Ins. Co. v. Curtis, 678 So0.2d 983, 987 (Miss. 1996); Seymour v. Brunswick Corp., 655

S0.2d 892, 895 (Miss. 1995). In reviewing the denial of a judgment notwithstanding the
verdict, peremptory instruction, and directed verdict,

ThisCourt will consider theevidenceinthelight most favorableto the appellee,
giving that party the benefit of al favorable inference that may be reasonably
drawn from the evidence. If thefacts so considered point so overwhelmingly in
favor of the appellant that reasonable men could not have arrived at a contrary
verdict, we are required to reverse and render. On the other hand if there is
substantial evidence in support of the verdict, that is, evidence of such quality
and weight that reasonable and fair minded jurors in the exercise of impartial

judgment might havereached different conclusions, affirmanceisrequired. The
above standardsof review, however, are predicated on thefact that thetrial judge
applied the correct law.

Steelev. Inn of Vicksburg, Inc., 697 So.2d 373, 376 (Miss. 1997). This Court will reverse

atrial court's denial of arequest for new trial only when the denial amounts to an abuse of
discretion. 1d. (citing Shieldsv. Easterling, 676 So.2d 293, 298 (Miss. 1996)).

The standard of review for challengesto jury instructionsis as follows:

Jury instructions are to be read together and taken as a whole with no one
instructiontaken out of context. A defendant isentitled to havejury instructions
givenwhich present histheory of the case, however, thisentitlement islimited
in that the court may refuse an instruction which incorrectly states the law, is
covered fairly elsewhere in the instructions, or is without foundation in the
evidence.

Austinv. State, 784 So0.2d 186, 192 (Miss. 2001) (quotingHumphreyv. State, 759 So.2d 368,

380 (Miss. 2000)).



18.  ThisCourtwill consider atrial judge'sdecisionto admit evidence and whether an expert
witness is qualified to testify under an abuse of discretion standard. See Thompson Mach.
CommerceCorp. v. Wallace, 687 So0.2d 149, 152 (Miss. 1997); Mayv. State, 524 So.2d 957,
963 (Miss. 1988).

DISCUSSION

19. Theplaintiffsraisemultipleissueson appeal. First, they arguethat thetrial judge erred
in denying their request for aresipsaloquitur instruction. Second, they contend that thetrial
judge erred in refusing to allow their expert, Dr. Robert Tucker, to testify regarding the
standard of care in the use of the heating blanket. Third, they allege the trial court erred by
giving conflicting instructions regarding Wright's vicarious liability for actions of the
operating room personnel. Fourth, they maintain that it waserror for thetrial judgeto refuse
their request for a peremptory instruction regarding the heating blanket. Fifth, they assert
error by thetrial court in allowing the defendantsto poseleading questionsto withessescalled
by one another. Finally, they charge that it was error for thetrial judge to exclude testimony
regarding Wright's control of the operating room.

110. BCH raisestwoissueson cross-appeal. First, it allegesthat thetrial judge erred in not
extending the scheduling order following a change in counsel for BCH after its insurer
declared bankruptcy. Second, BCH contends that the trial judge erred in grantingamotionin
limine to exclude evidence of Tammy's consumption of alcohol the night of her injury.

l. WHETHER THE TRIAL JUDGE ERRED INREFUSINGTO
GRANT A RESIPSA LOQUITUR JURY INSTRUCTION.

711. Paintiffs requested jury instruction P-3 states:



The Court instructsthejury that under certain circumstances an accident
speaks for itself and a presumption of negligence arises. In such cases, the
plaintiffs need not allege or prove the particular act of negligence itself which
caused the injury but the burden is on the defendants to show an absence of
negligence.

The conditionswhich must occur beforethis presumption of negligence
arises are asfollows:

1. the event must be one that would not normally occur absent
someone's hegligence;

2. the event must be caused by an agent or instrumentality within the
defendant or defendants exclusive control; and,

3. the plaintiff must not have voluntarily contributed to the event.

This presumption of negligence permits but does not compel the jury to
find for the plaintiff.

Accordingly, if you find from a preponderance of the evidence that the

above factors are present then thereisapresumption of negligencein thiscase.

If you further find that the Defendant or Defendants have not met their burden

to show an absence of negligence and that the negligence proximately caused

injury to the Plaintiff then you must find for the Plaintiff.
Plaintiffs argue that the trial judge erred in denying thisinstruction.
712. Resipsaloquitur isarule of evidence that allows negligence to beinferred in certain
fact situations. Waddlev. Sutherland, 156 Miss. 540, 549-50, 126 So. 201, 203 (1930). The
doctrine of resipsa loquitur is applicable to medical malpractice cases. |d. This Court has
stated that the "general rule is that medical negligence may be established only by expert
medical testimony, with anexceptionfor instanceswhere alayman can observeand understand
the negligence asamatter of common sense and practical experience.” Colemanv. Rice, 706

So. 2d 696, 698 (Miss. 1997) (quoting Erby v. North Miss. Med. Ctr., 654 So. 2d 495, 500

(Miss. 1995)). Asthis Court has noted,



A jury may not presume negligence because of the untoward results of surgery.
Rossv. Hodges, 234 So.2d 905, 909 (Miss.1970). Rather, the use of resipsa
loquitur should be cautiously applied. J.C. Penney Co. v. Evans, 172 Miss. 900,
160 So. 779 (1935). In Sandersv. Smith, 200 Miss. 551, 561, 27 So.2d 889,
893 (1946), the Court outlined its use:
Thered question, generally, is whether or not in the process of
the operation any extraordinary incident or unusual event, outside
of the routine of the action of its performance, occurred, and
beyond the regular scope of its customary professional activity
in such operations, which, if unexplained, would themselves
reasonably speak to the average man as the negligent cause or
causes of the untoward consequence.
See also Lathamv. Hayes, 495 So0.2d 453, 459 (Miss. 1986); Del aughter v. Womack, 250
Miss. 190, 211, 164 So.2d 762, 771 (1964).
113. With these principles in mind, the doctrine of res ipsaloquitur requires three things.
First, the instrumentality causing theinjury must be under the control and management of the

defendant(s). Coleman, 706 So. 2d at 698. Second, the injury must be such that in the
ordinary course of things it would not occur if those in control of the instrumentality used
proper care. 1d. Finally, theinjury must not be due to any voluntary act by the plaintiff. 1d.

114. Wright makestwo argumentsasto why resipsaloquitur should not apply in theinstant
case. Firgt, he contendsthat Tammy did not prove the blanket caused her injury, and thus she
was not entitledto aresipsaloquitur instruction. Alternatively, he argues that Tammy failed
to prove that he had exclusive control over the blanket. BCH argues that a res ipsa loquitur
instruction was inappropriate because an alternate theory for Tammy's injuries was offered.
BCH argues further that even if ares ipsa loquitur instruction were appropriate, it is not
reversibleerror for thetrial judgeto havedeniedit. BCH arguesthat I nstruction P-6 cured any

error. Instruction P-6 statesin part:



[BCH]... allowed Plaintiff to be burned while she was unconscious and totally
dependent on their care. If you find from a preponderance of the evidencethat
[BCH] was negligent in rendering or failing to care to the Plaintiff and if you
should further find that such negligence was a proximate contributing cause to
Plaintiff'sinjuries, thenitisyour sworn duty to find in favor of the Plaintiff and
against [BCH].

115. Wefind that Tammy was not entitled to aresipsaloquitur instruction. This Court has

noted the limits of the doctrine of resipsaloquitur:
That doctrine (1) has no operation to excuse or dispense with definite proof, by
the plaintiff, of material facts which are tangible and are capable of direct and
specific evidence, as much within the power of plaintiff to produce as of the
defendant; and (2) it is available to establish negligence on the part of the
defendant only when the accident is such that, according to ordinary human
experience, it could not have happened without such negligence; from which it
follows that the doctrine does not apply when, upon the whole case, there has
been specific proof which discloses some reasonable explanation for the
happening other than the negligence charged against the defendant.

Yazoo & M.V.R. Co.v. Skaggs, 181 Miss. 150, 179 So. 274, 277 (1938). Whileitistruethat
Tammy was asleep during surgery and has no ability to state conclusively what occurred while
she was unconscious, sheis capable of having an expert testify asto whether the injury on her
backside was the result of a burn or dead tissue, and in fact, Tammy offered such expert
testimony that the tissue was burned due to the heating pad. Alternatively, Wright testified as
to his contention that the injury suffered by Tammy was dead tissue resulting from loss of
blood circulation. Whenboth sidesto adispute have put forth evidence, wefind that theissue
isafact question for the jury, and thus aresipsaloquitur instruction isinappropriate.

116. Thisissueis quite similar to the question presented to this Court in DeLaughter v.
Womack, 250 Miss. 190, 164 So. 2d 762 (1964) overruled on other grounds by Hall v.

Hilbun, 466 So.2d 856 (Miss. 1985). InDel aughter, ayoung boy had been given apenicillin



shot by anurse, as instructed by the doctor. 250 Miss. at 197, 164 So. 2d at 764. The child
reported back with various problems over the next two days, and the doctors were unable to
definitively diagnosethe problem. Ultimately, the boy lost histoesand skin off of hisfoot and
lower leg. 1d. Theboy filed suit alleging that the nurse was negligent in giving the injection,
resulting in gangrene. Id. at 200, 164 So. 2d at 765. He alleged further that the doctors had
been negligent in diagnosing the problem. Id. Thedoctorsand the nurse contended rather that

the boy suffered from an unusual alergic reaction to the penicillin, which resulted in theloss

of histoes and part of hisfoot. Id.at 201, 164 So. 2d at 766. Ultimately, in considering the
issue of resipsaloquitur, this Court concluded:

Inthe case now before us, all of the facts have been presented in evidence. The
plaintiff made out a primafacie case of negligence. The cause of theinjury is
shown to have been aninjection of penicillin. Theresultsand circumstancesare
such as would warrant a jury in finding that the penicillin injection was
negligently administered intravenously. On the other hand the defendants have
shown that the nurse was competent and skilled, and the child was suffering with
apeculiar allergy. Both questions are for the jury's determination...All the
facts are before the jury. There is no room for presumptions. All of the
inferences are swallowed up in the known facts and circumstances, making up
the issue for the determination of the jury. The doctrine of res ipsa loquitur
should be applied cautiously, and in this case we have reached the conclusion
that the doctrine should not have been applied. There is no necessity to apply
the doctrineintheinstant case, becausethe plaintiff made out aprimafacie case
of negligence, which, inany case, required the defendantsto go forward with the
evidence. 38 Am.Jur., Negligence, § 289, p. 981. The doctrine doesnot apply
wherethereisdirect evidenceasto the precisecause. 38 Am.Jur. § 296, p. 992,
supra

250 Miss. at 212, 164 So. 2d at 771(emphasis added).
117. Thesameistruehere. The plaintiffs put forth evidence that theinjury to Tammy’sleg
was a burn and that a heating pad was used during her surgery. Wright and BCH put forth

evidence that the injury to her backside was not aburn. Theissue then became one of fact for

10



the jury to determine. Thus, we hold that the trial judge did not err in denying plaintiffs
request for aresipsaloquitur instruction.

. WHETHER THE TRIAL JUDGE ERRED IN REFUSING TO
ALLOW TESTIMONY BY PLAINTIFFS EXPERT THAT
DEFENDANTS BREACHED THE STANDARD OF CARE
PERTAINING TO THE USE OF THE HEATING BLANKET.

118. Plaintiffs contend that the trial judge erred by not allowing their expert, Dr. Robert
Tucker, to testify regarding the standard of carefor using the heating blanket. Wright and BCH

both argue that Tucker was not qualified to testify as to the standard of care. BCH also
contends that Tucker was allowedto testify in regard to the standard of care asapplied tothe
hospital and its nurses, and thustherewasno error in regard to BCH. BCH arguesfurther that

if there was any error, this error was harmless as plaintiffs were able to present their theory
of the case through Tucker despite the fact that he was limited in regard to his testimony
regarding the standard of carein using the heating blanket.

119. Tucker was allowed to testify as to the standard of care regarding the hospital.
Specifically, he was asked "Do you have an opinion in this case as to whether or not the fact
that a hospital alowed a prescription medical device to be used during surgery without a
doctor's order violated the standard of care?' In response he stated that it did violate the
standard of care. The trial court, however, noted that it would not allow Tucker to testify
regarding the standard of care for nurses or physicians in the use of the machine. The tria

judgefound, rather, that Tucker could only testify asto whether instructionsinthemanual were

followed. However, later Tucker was asked whether the standard nursing proceduresfound in

the Blanketrol manual were followed, and he replied negatively.

11



120. Thetrial judgerecognizedthat Tucker wasan expertinmedicine, pathology, biomedical
engineering and with regard to the Blanketrol 11 unit. Tucker testified that the majority of his
medical research centered around burns, pressure necrosis, chemical burns, and electrical

burns. He stated that Tammy's injuries were the result of athermal burn, and after reviewing
all of the materials he saw no source of that burn other than the heating blanket which shewas
onduring surgery. Tucker testified about and demonstrated hisfamiliarity with the Blanketrol

[l unit. He further testified that he was familiar with the Food and Drug Administration's
requirements for medical devices and the use of such devicesin surgery. Tucker stated that
instruction manuals define how to use the equipment properly, specifically defining the
minimum educational level and understanding a person must have to operate the equipment.
He then explicitly stated that the manual defines the standard of care for the biomedical

engineer who cares for the machine and the standard of care for the nursing staff and
physicians.

721. Tucker dsotestified asto BCH's policy that the Blanketrol |1 unit could be used in any
surgical procedure that requires mechanical meansto produce normal body temperature that
is deemed necessary by the surgeon, the anesthetists, and/or the registered nurse. The policy
further states that those operating the device should follow all operating, safety and cleaning
procedures contained in the unit's instruction manual. Tucker noted that the manual requires
that a physician set the temperature on the device. In spite of the trial judge's earlier ruling,

Tucker in fact testified that neither the physician, nor the nurses, monitored Tammy's
temperature in the manner instructed by the manual. Tucker stated that the manual contained

astatement that those operating the machine should read and understand theinstructionsin the

12



manua and that the manual should be reviewed semiannually. Tucker testified that the manual
warnsthat if the unit is not used properly then thereisarisk of injury. He specifically noted
that Tammy suffered from thermal burns and that these burns would not have occurred if the
individualsin control of the Blanketrol Il unit had exercised reasonable care. He stated that
he believed someone had either set the unit at a higher temperature than 98.6 degrees or that
it was accidentally bumped and went higher. Tucker was very clear that in his opinion the
blanket wasthe only devicein the operating room that could have caused the burns suffered by
Tammy. He testified that the operating room staff, including the doctor, nurses, and the
certified nurse anesthetist (CRNA) had control of the blanket. Further, after noting that the
nurses, CRNA and Wright did not comply with the manual, Tucker stated that if they had done
so Tammy's burns would not have occurred.
722. As noted, Tucker did testify that he was familiar with the machine and that the
instruction manual required a physician to prescribe the use and to dictate the temperature
setting. Thus, in spite of the trial judge's initial ruling, the plaintiffs were able to get their
theory of the case asto the cause of her injuries before the jury. As Tucker was allowed to
testify to this and to the fact that this procedure was not followed on the night of Tammy's
surgery, we find that the error was harmless. The plaintiffs were allowed to present their
theory of the casethrough Tucker, and thusthefact that hewasnot allowed to utter the specific
words"Wright and the nurses breached astandard of care,” doesnot constitutereversibleerror.
Thisissueiswithout merit.

1.  WHETHERINSTRUCTIONSGRANTEDBY THECOURT ONTHE

POTENTIAL VICARIOUS LIABILITY OF WRIGHT WERE
HOPELESSLY IN CONFLICT.

13



123. Plaintiffsarguethat Instruction P-16 and DW-13A arein conflict and that granting both
instructions was reversible error. Instruction P-16 states:

The Court instructs the jury that in addition to his own negligence, Plaintiffs
have alleged that Defendant Wright is responsiblefor Plaintiff'sinjuriesunder
adoctrinereferred to asvicarious liability. The theory behind this doctrine is
that a surgeon has a non-delegable duty to ensurethat proper careisgivento an
unconscious patient in an operating room under the surgeon's control. Under
this doctrine, Defendant Wright may be held legally responsible for the
negligence of nurses who were working under hisdirection and control or who
he had aright to control.

Thisdoctrineisapplicableevenif Defendant Wright himself wasnot personally
negligent.

If you find from a preponderance of the evidence that other members of the
operating room team were negligent and that these negligent persons were
acting under the direction and control of Defendant Wright, and if you further
find that such negligence proximately caused injuriesto Tammy Winters, then
it is your sworn duty to return a verdict against both [BCH] and Defendant
Wright.

Instruction DW-13A states:

The Courtinstructsthejury that beforeyou may hold Dr. Wright responsiblefor

any alleged negligent act of the nurses or operating room technicians in the

operating room at [BCH], youmust find from a preponderance of the evidence

that Dr. Wright knew or should have known of the alleged negligent acts and if

youso find, Dr. Wright isvicariously liable for the alleged negligent acts. And

if you do not so find, then Dr. Wright isnot liable.
724. Inapplying Mississippi law, the Fifth Circuit stated that "[t]he law imposes liability on
aphysician for the negligence of a nurse only if the nurse committed the negligent acts or
omissions pursuant to the direction and control of the physician." Hunnicutt v. Wright, 986
F.2d 119, 124 (5th Cir. 1993). The plaintiffs assert that the DW-13A inserts a knowledge

requirement, which isin conflict withP-16 and further that knowledgeisnot aprerequisiteto

afinding of vicariousliability.

14



125. We find that these instructions are not hopelessly in conflict. Instruction P-16
instructs the jury that Dr. Wright may be responsible for the negligence of nurses or
technicians "who were working under his direction and control or who he had a right to
control." Instruction DW-13A instructs that Dr. Wright may be responsible for such
negligence if “he knew or should have known" of such acts. This Court does not approvethis
instruction, and the bar is cautioned against using such an instruction. However, these
instructions read together are not in actual conflict under the facts of this case, and wefind no
error ingiving thisinstruction. If Dr. Wright had directed the acts or had aright to do so, then
it follows that he knew or should have known about them.

126. Dr. Wright testified repeatedly that he was unaware that the blanket was on the table.
Further, operating room technicians and nursestestified that the heating blanket stayed on the
table in that particular operating room and that it was routinely used by the nurses without
direction by the physician. As the Fifth Circuit has stated, "[t]he routine acts of treatment
which an attending physician may reasonably assume may be performed in his absence by
nurses of amodern hospital aspart of their usual and customary duties, and execution of which
does not require specialized medical knowledge, are merely administrative acts for which
negligence in their performance is imputable to the hospital.” Hunnicutt, 986 F.2d at 123
(citing Clark v. Luther McGill, Inc., 240 Miss. 509, 127 So. 2d 858, 861 (1961)). Thus,
there must be some connection be it actual or imputed knowledge of the negligent act by the
physician. Wefind thisallegation of error to be without merit.

IV.  WHETHER THE TRIAL JUDGE ERRED IN REFUSING TO
GRANT A PEREMPTORY INSTRUCTION ON THE ISSUE OF

15



THE USE OF A PRESCRIPTION MEDICAL DEVICE WITHOUT
A PRESCRIPTION.

727. The plaintiffs requested the following peremptory instruction, P-4, regarding the
impropriety of the use of the heating blanket:

The Court instructs the jury that under certain circumstances negligence is
conclusively presumed as a matter of law and cannot be rebutted.

In this case, a prescription medical device was used by hospital personnel
without a doctor's order.

Suchactionisaviolationof FDA rulesand regul ation and constitutesnegligence
asamatter of law.

If you find by apreponderance of the evidencethat such negligence proximately
causedthePlaintiff'sinjuries, then you must returnaverdict for the Plaintiff and
against Defendant [BCH].
The trial judge summarily refused thisinstruction. The plaintiffs argue that this was error.
Wright and BCH both contended at trial and now on appeal that the blanket isnot aprescription
device, however, they have yet to put forth any proof of this contention. Rather, they have
continued to argue that the plaintiffs did not put forth any evidence beyond the Blanketrol 11
instructionmanual. They arguefurther that use of the blanket wasanecessity, and thusit could
not have been negligence to use the blanket.
128. The manual states that "[t]he desired setpoint temperature should be set only as
prescribed and under the order of aphysician." Inthe pre-trial statement pursuant to court
order, Sub-Zero stated that "[t]he Blanketrol is a prescription device to be used only under

order of a physician and used at a temperature ordered by a physician." Circulating Nurse

Tolbert admitted on cross-examination that she had read in the manual that the Blanketrol 11

16



was "a prescription medical device' and that it should not be used "except with the order of a
physician.” This Court has stated that in regard to prescription medicine

[ The packageinsert] isnot conclusive evidence of standard or accepted practice

inthe use of the drug by physicians or surgeons, nor that a departure from such

directionsisnegligent. But it isprima facie proof of a proper method of use,

given bythe maker, which must be presumed qualified to give directionsfor

its use and warnings of any danger inherent therein.’

The prescribing physician can be permitted to rebut thisimplication and explain

its deviation from the manufacturer'srecommended use on dosage. Theholding

will shift the burden of persuasionto the physicianto provide asound reason for

his deviating from the directions for its use, and will require corroborative

evidence to determine whether the physician met or violated the appropriate

standard.
Thompson v. Carter, 518 So. 2d 609, 613 (Miss. 1988) (quoting Julienv. Barker, 75 Idaho
413, 272 P.2d 718 (1954)). The plaintiffs argue that the manual is primafacie evidence that
the unit is aprescription device. They contend further that because Miss. Code Ann. 8§ 73-25-
33 (Rev. 2000) definesthe practice of medicine as prescribing such adevicefor cureor relief
of aninjury and Miss. Code Ann. 8§ 73-25-1 (Rev. 2000) requires oneto obtain alicense prior
to practicing medicine, it was negligence per se for the staff to have utilized the blanket
without the order of aphysician.
129. Wright andtheplaintiffs expert, Tucker, testified that the use of the heating blanket was
requiredbecause of Tammy’ slow coretemperatureprior tosurgery. Further, Wright testified
that the nurseswere responsiblefor the unit. He also stated that the use of the blanket was an
absol ute medical necessity under the circumstancesand that it wasthe proper standard of care.

Wefind, however, that thistestimony doesnot riseto thelevel of rebuttal asto the allegation

that the Blanketrol |1 unit is a prescription medical device. The jury found no liability asto

17



BCH or Wright. Thus, it would appear that the jury found either that her injury was not dueto
the heating blanket or that it was not negligence to have used it. The denial of theinstruction
was harmless, particularly considering thefact that thejury heard testimony that thedevicewas
aprescription medical device. We find this allegation of error meritless, or at the most
harmless error.

V. WHETHER THE TRIAL JUDGE ERRED IN ALLOWING
DEFENDANTS TO ASK LEADING QUESTIONS OF EACH
OTHER'SWITNESSES.

130. The plaintiffs contend that the judge erroneously allowed BCH and Wright to ask one
another'switnesses |eading questions. Leading questionswere asked, examples of which are:

BCH counsel to Wright:

Infact, it would have been below the standard of care not to have
used it [the Blanketrol unit] wouldn't it?

BCH counsel to Wright:
In fact, Dr. Wright, it was an absolute medical necessity to use
this blanket on this patient this night under these circumstances,
wasn't it?
Wright's counsel to Pam Williams (BCH witness):
Okay. So Tammy Winters had aready gone to Ms. Guice down
in Biloxi and threatened to sue the hospital when Marlatalked to
you; isthat correct?
131. BCH and Wright contend that it was appropriate for them to ask leading questions as
they were cross-examining witnesses and they are not aligned parties as they have adverse

interests. Rule 611(c) of the Mississippi Rules of Evidence states that "[o]rdinarily, leading

guestions should be permitted on cross-examination. When aparty calls...an adverse party, or
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awitness identified with an adverse party, interrogation may be by leading questions." This
Court has stated that "[i]t iswithin thetria judge's discretion to allow leading questions, and
unlessthere has been an abuse of discretion to the prejudice of the complaining party, it isnot
reversible error." Jonesv. State, 606 So. 2d 1051, 1059 (Miss. 1992).

132. Thetrial judge spent much time considering thisissue. He ultimately determined that
there was sufficient adversity as to the theories of defense for each party to consider them
adverse, and thus he allowed them to ask leading questions of one another's witnesses.
Considering that oneof Wright'stheoriesof defensewasthat if thejury determined the blanket
was the cause of Tammy's injuries then the hospital wasat fault, not him, wefind that thetrial
judge did not abuse his discretion. Thus, we find this allegation of error to be meritless.

VI. WHETHER THE TRIAL COURT ERRED IN REFUSING TO
ALLOW PLAINTIFFS EXPERTS AND PARTICIPANTSIN THE
OPERATION TO TESTIFY REGARDING WRIGHT'SCONTROL
OVER THE OPERATING ROOM.

133. The plaintiffs assert that the trial judge erred in not allowing witnesses to state
affirmatively that Wright wasin control of the operating room. BCH and Wright contend that
the conclusory statement plaintiffswishedto elicit from witnessesisafact determination that
fallswithin the province of thejury. Both the Fifth Circuit in Hunnicutt, 986 F.2d at 122-23,
and this Court in Starcher v. Byrne, 687 So. 2d 737, 742 (Miss. 1997), recognized that
physicians may not have control over every happening in the operating room. Wright did
concede in his testimony that he was responsible for Tammy. Further, during cross-

examination of operating room technician, Pam Smith, the plaintiffs' counsel elicited an

affirmative response to several questions regarding whether or not she would have followed
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the doctor'sordersinusing the Blanketrol 11 unit. Thetrial judgeal so granted Instruction P-16,
discussed above. Thus, plaintiffs’ theory of the casein regard to Wright being responsiblefor
the operating room, and thus vicariously responsible for any injury to Tammy that might have
been caused by othersin the operating room, was before the jury. We find that the issue of
control is an issue of fact that should have been decided by thejury. Thus, tria judge did not
err in precluding witnessesfrom providing aconclusion that liesmore appropriately withinthe
province of thejury.

CROSSAPPEAL ISSUES

134. We find that there is no need to discuss the cross-appeal issues, as we affirm the
judgment below. Theissuesraised by BCH, however, areissues within the discretion of the
trial judge, and we conclude that the trial judge did not abuse his discretion in ruling the way
hedid. First, asto the extension of a scheduling order, this case dragged on for quite awhile,
andthejudge had been quitelenient with extensions. Whileitistruethat counsel changed, the
central party, BCH, never altered. Second, as to the issue of whether the judge improperly
excluded evidence of Tammy'singesting alcohol on the evening of her injury, thejudge found
that the evidencewould betoo prejudicial. Further, BCH only had testimony that she had been
drinking. It had no concrete testimony as to blood alcohol level. Thus, the trial judge was
correct in excluding this evidence, as any probative value is far outweighed by the prejudice
to the plaintiffs.

CONCLUSON

1135. First, thetria judge did not err in denying the plaintiffs’ request for aresipsaloquitur

instruction. Second, whilewe agreethat Tucker should have been allowed to testify regarding
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the standard of care as to the use of the heating blanket, we find this to be harmless error.
Third, theinstructionsregarding Wright'svicariousliability for actions of the operating room
personnel were not in conflict. Fourth, we find no error in the trial court's denial of the
plaintiffs’ request for a peremptory instruction regarding the heating blanket. Fifth, the
defendants were sufficiently opposed so that it was proper for them to ask leading questions
to witnesses called by one another. Finally, it was not error for the trial judge to exclude
testimony regarding Wright's control of the operating room. For the foregoing reasons, we
affirm the judgment below.

136. AFFIRMED.

WALLER, COBB, AND CARLSON, JJ.,, CONCUR. EASLEY, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. PITTMAN, CJ., DISSENTS WITH
SEPARATEWRITTEN OPINION JOINED BY GRAVES, J.; McRAE, P.J.,JOINS IN PART.
McRAE, PJ., DISSENTS WITH SEPARATE WRITTEN OPINION. DIAZ, J., NOT
PARTICIPATING.

PITTMAN, CHIEF JUSTICE, DISSENTING:

137. 1 agree with the plurality's opinion that thetrial court did not (1) err in denying theres
ipsaloquitur jury instruction, (2) err in refusing to allow the Winterses' expert to testify
regarding the standard of care of use of the heating blanket, (3) give conflicting jury
instructions, and (4) err in allowing defense counsel to pose |eading questionsto each other's
witnesses. | part company with the plurality whereit concludesthetrial court did not commit
error when it prevented witnesses from testifying regarding Wright's control of the operating

room. Thiswasindeed error. Our rulesof evidence are not meant to be as strictly construed

asthe plurality opinion doestoday. | also think it was more than harmless error for the trial
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court to refuse plaintiffs’ tendered peremptory instruction regarding the heating blanket.
Theseerrorswarrant reversal, therefore, | respectfully dissent. | would reversethetrial court's
judgment and remand for anew trial.

1138. According to our rules of evidence, the presentation of evidence in our trial courts
embraces the opinions by experts as well as lay witnesses. M.R.E. 701 & 702. Where a
witnessisin aposition to observe facts from which he can formul ate opinions, that witness's
opinionisrelevant and admissible testimony if it is helpful to thetrier of fact, even though it
may embrace an ultimate issue to be decided by the jury. M.R.E. 704. See also Jenkinsv.
CST Timber Co., 761 So. 2d 177, 181 (Miss. 2000). In this case, the withesses who were
called by the plaintiffs to testify were present in the operating room and observed the
procedure and how Wright maintained discipline in the room during the operation. They had
the factual basisfrom which they could formulate conclusionswhether Wright wasin control
of the operating room. Their testimony is helpful to the jury because it would have provided
thejury with the opinionsof trained medical personnel whose observationsthat day were based
upon the facts and tempered by the life experiences each brought with them to the operating
room. | think such testimony would have been valuable to the jury when it considered how
much control over the situation Wright had and whether there was negligence.

139. |, therefore, disagree with the plurality that this testimony is inadmissible because it
invadesthe province of thejury. It wasadmissibleunder our rulesof evidence, and it waserror
to exclude the testimony. Operating against the plurality is its own attempt to bolster its
argument by restating other facts these witnesses were allowed to tell the jury and referring

to thejury instructionswhich were granted. Thisisthebeginning of aharmlesserror anaysis.
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It is not support for the proposition that the trial court did not err in excluding this valuable
testimony because the question of control was one for the jury. The issue of control is an
issue of fact, but one upon which lay observers of the facts can properly form opinions and
give helpful testimony to the jury. Therefore, theplurality isincorrect when it saysthisisnot
error.

140. Turning now to the negligence per seinstruction, the plurality correctly concludesthat
Wright offered insufficient testimony inrebuttal totheplaintiffs argument that theinstruction
should have been given. However, the pluraity also findsthat it was harmless error to refuse
plaintiffs tendered instruction on negligence per se with regards to the unauthorized use of
aprescription heating blanket. Theplurality findssupport for itsargument inthejury'sverdict,
whereit can be concluded that thejury either determined that the blanket was not the proximate
cause of the injury or that it was not negligence to have used it. | must take issue with this
argument. If this Court could definitively state that the jury rejected liability based upon
insufficient proof of proximate cause, then thisissue could be put to rest. Since it cannot, |
think thetrial judge should have giventhenegligence per seinstruction. Thereisanevidentiary
basis in the record to support giving P-4, and it was unrebutted that the blanket required a
prescription for use.

41. The standard to be applied by atrial court when determining whether to give certain
tendered instructions is quite liberal. "A party to an action is entitled to have the jury
instructed regarding a genuine issue of material fact so long as there is credible evidence in
the record which would support theinstruction.” Hill v. Dunaway, 487 So. 2d 807, 809 (Miss.

1986). In theinstant case, the uncontradicted evidence indicates that the blanket required a
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prescription before it could be used. We do not need to address at this stage whether the
quality of care provided to Tammy Wintersfell below the appropriate standard of care. The
instruction limits itself to the question of whether the blanket was properly used. The facts
indicatethat it was not prescribed by aphysician'sorder asour lawsrequire. Therefore, itsuse
here was negligence per se. See Miss.Code Ann. 88 73-25-1 & -33 (Rev. 2000). Wherethe
jury instructions do not fairly or adequately instruct the jury, this Court can and will reverse.
Paracelsus Health Care Corp. v. Willard, 754 So. 2d 437, 447 (Miss. 1999) (citing Lovett
v. Bradford, 676 So. 2d 893, 897 (Miss. 1996)). Theplaintiffswereentitledtothenegligence
per seinstruction, and it was more than just harmless error to refuse the instruction.

142. In my opinion, the trial judge committed two errors. excluding the lay opinion
testimony of the knowledgeabl e witnesses who could answer whether Wright wasin control
of theoperating room and refusing to givethe negligenceper seinstruction, P-4. Theseerrors,
whentaken together, restricted testimony and i nadequately instructed thejury to the extent that
the plaintiffs were not provided a meaningful day in court. Therefore, | would reverse the
judgment below and remand this case for anew trial.

GRAVES, J., JOINSTHISOPINION. McRAE, P.J., JOINSIN PART.

McRAE, PRESIDING JUSTICE, DISSENTING:
143. Thereisnomajority inthiscase. Presiding Justice Smith hastheplurality, and thetrial
court's judgment is affirmed by this equally divided Court. Again, the "voiding" of Justice
Diaz's votes by the "magjority caucus" has manipulated the system. If Justice Diaz'svoteinthis

matter had been allowed to stand, then either Chief Justice Pittman or | would have secured the
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majority in this case whichwould haveledto areversal. The"voiding" of Justice Diaz's votes
has resulted in the outcome of yet another case being manipulated by adivided Court with less
than nine Justices participating. Furthermore, while | agree with Chief Justice Pittman's
dissent as to the need for a reversal and remand of this case, | write separately only to
emphasize my position that the trial court also erred by refusing the res ipsa loquitur
instruction.

44. Thiscase meetsall the elements required for aresipsaloquitur instruction. Tammy
Winters was required to have emergency surgery as aresult of a gunshot wound. A heating
blanket was placed underneath her body during surgery to stabilize her core body temperature.
The heating blanket caused severeburns. Dr. Wright claimshedid not know the heating blanket
was being used, yet he said it was necessary to help keep the patient alive during surgery. Two
technicians and a nurse in the operating room saw the burn marks on the back of the patient.
Wintersincurred over $100,000.00 in medical expensesto treat the third degree burnsto her
back side. At trial, testimony regarding Dr. Wright's control in the operating room was not
allowed and ares ipsa instruction was later denied. Based on these errors aone, this case
should be reversed and remanded. As the plurality correctly states, this Court will reverse
where the jury instructions do not fairly and adequately instruct thejury. Paracelsus Health
Care Corp. v. Willard, 754 So.2d 437, 447 (Miss. 1999) (citing Lovett v. Bradford, 676
So0.2d 893, 897 (Miss. 1996)). To be entitled to an instruction on res ipsa loquitur, the
plaintiff must show that (1) the event must be one that would not normally occur absent
someone's negligence; (2) the injury issuch that in the ordinary course of thingsit would not

occur if thosein control of theinstrumentality used proper care; and (3) the plaintiff must not
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have voluntarily contributed totheevent. Colemanyv. Rice, 706 So.2d 696, 698 (Miss. 1997)

(quoting Erby v. North Miss. Med. Ctr., 654 So.2d 495, 500 (Miss. 1995)). The evidence
clearly showed that Winters was burned by the heating blanket during surgery. In fact, the
plurality even statesthat " Tammy offered such expert testimony that thetissue was burned due
totheheating pad.” Just becausethedefense presented their own expert witnesswho disagreed
with this analysis does not negate the fact that Tammy presented sufficient evidencefor ares
ipsa loquitur instruction. Surely, third-degree burns during operations are not a normal

occurrence without some form of negligence. Clearly, Winterswould not have sustained the
burns if Dr. Wright and his staff had followed the use directions for the heating blanket.
Winterswas unconscious and could not have voluntarily acted in anyway to injure herself with
the heating blanket. Winters presented ample evidence to support an instruction on res ipsa
loquitur. The denial of theinstructionwas areversible error asthe jury was not properly and
adequately instructed.

145. For these reasons, | would reverse the trial court's judgment and remand this case for
anew trial. Accordingly | dissent to thefindingsreached by the plurality and concur with Chief
Justice Pittman's dissent, even though it fails to recognize reversible error as to the tria

court'srefusal to give theresipsaloquitur instruction.
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